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GERMANY
Materials

Reports:
mC
 hild Friendly Justice - How to improve access to justice for children and adolescents1
(Deutsches Institut für Menschenrechte).
In this report the current situation and barriers of children in legal proceedings in Germany
were analysed and recommendations for improvements were directed to public authorities
in Germany. Outcome: Current situation of children/adolescents in German legal proceedings
does not match the international human rights requirements nor the standards set by the
European Council.
m Human Rights Report 2016²
m In addition to this, the German Institute for Human rights initiated a study regarding the children
in civil and criminal proceedings in 2014.³ The study aims to analyse present practices and
identify the need of improvements on the ground of interviews with professionals and affected
minors. The results are included in the European Union Agency For Fundamental Rights’ reports
on child-friendly justice.4
m In 2016 a German charity organisation (Deutsche Kinderhilfe e.V.) organised a conference with
lectures and discussions about Child Friendly Justice.5 Amongst others the participants
talked about the situation and needs of children and juveniles in criminal proceedings.
m Empirical study in which 23 accused children and adolescents were asked after the main
proceeding, if their lawyer has helped them.6 13 answered no, just 8 answered yes.
http://www.institut-fuer-menschenrechte.de/fileadmin/user_upload/Publikationen/Policy_Paper/Policy_Paper_34_
Kindgerechte_Justiz.pdf.
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http://www.auswaertiges-amt.de/cae/servlet/contentblob/754712/publicationFile/222773/161221-MR-Bericht_der%20
Bundesregierung_12.pdf.

2 

3 h ttp://www.institut-fuer-menschenrechte.de/berichterstattung-an-die-grundrechteagentur-franet/studiekinderfreundliche-justiz/.
4 http://fra.europa.eu/en/project/2012/children-and-justice/publications.
5 http://www.dvjj.de/sites/default/files/medien/imce/documente/veranstaltungen/andere-veranstaltungen/programm.
pdf.
6 Hauber, RdJB 1979, 355, Seite 359, quoted by Radbruch, StV 1993, 553.

INTERNATIONAL FRAMEWORK
Ratified Conventions
ICCPR
CRC
OP3 CRC
Soft Law Instruments

Yes
Yes
Yes
Yes (further details in the report)
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EUROPEAN FRAMEWORK
Ratified Conventions
ECHR
EUCFR
ECSR/ECSR revised
EU Directives
Dir. 2010/64
Dir. 2012/13
Dir. 2013/48
Dir. 2016/800
Dir. 2016/1919
EU Soft Law Instruments
ECHR Jurisprudence
EUCJ Jurisprudence

Yes
Yes
Yes / Not yet ratified (revised version)
Yes
Yes
In progress
Not yet
Not yet
No relevant information found
No
No

NATIONAL FRAMEWORK
Legislation

MACR

Access to a lawyer
No distinction
access/assistance
Assistance by a lawyer
NO WAIVER

Criminal Code/ CC (1871)
Criminal Procedure Code/ CPC (1879)
Juvenile Court Act/ JCA (1923)
Sentencing: focus on rehabilitation, prevention and education.
Competent courts: Juvenile courts + Juvenile Court Assistance System (supportive role).
14 years ➔ Criminal Code.
14 to 17 ➔ Juvenile Court Act.
18 to 21 ➔ Sections of the Juvenile Court Act: the judge decides whether the Juvenile Act or
Criminal Code is applicable.
Yes (CCP)

Yes (CCP & JCA)
Preliminary investigation: public defence counsel can be appointed upon request of the public
prosecution office (CCP) by court for a questioning by the prosecutor. There is no right to request a
lawyer present at the questioning by the police (however, in practice, the police allows a lawyer to
be present and sit beside the minor, the latter may not ask questions or give advice).
Intermediate proceeding: court-appointed defence counsel possible.
Main proceeding: court-appointed defence counsel (see below).
Choice of lawyer
By the children, parents or appointed by prosecution office and court.
Mandatory presence of an court-appointed lawyer (under the control of the appellate court)
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Information

Interpretation/Translation

Free legal aid system

Youth lawyer

➔ Juvenile offenders: the instructions shall correspond to the level of development and the level
of education of the youth.
mA
 t the very first time the defendant is questioned he has to be informed about his/her right to
access a lawyer.
m The youth courts assistance service inform the child about his/her right to choose a lawyer
(even if he/she has no claim of mandatory defence). In such cases, they recommend the free
legal advice for youth.
m When minor is arrested: he/she shall be instructed as to his/her rights without delay. Minor may
at any time, also before the examination, consult a defence counsel of his/her choice. (Depending
of the stage of the proceeding, the instruction shall be given by police, public prosecutor or
judge) ➔ instructions shall be given in a language the arrested accused understands.
Yes
Costs borne by the Treasury when interpreter called free of charge for the entire criminal
proceedings (only foreseen for process-related conversations, such as interviews with defenders).
The child has the right to access free document translations to extent as this is necessary for the
exercise of his/her rights under the law of criminal procedure.
Yes
But not in criminal proceedings (except a few exceptions see report).
Free legal aid for minor offenders
No
There is no formal legal aid scheme for criminal proceedings. Rather, legal aid is substituted
by the mandatory defence regime (CCP), which is based on the seriousness of the offence or
vulnerability of the accused, not on financial needs.
In practice, this regime can be seen as “legal aid” in a broader sense, especially in case of juvenile,
as the cost will finally be borne by the Treasury.
➔ In every stage of the procedure: Court-appointed defence counsel for the accused youth
(applies automatically (ex officio) if the requirements are met (mainly placement, remand
detention or provisional committal), see JCA referring to the CCP mentioning the conditions
for adults) + minor can choose his/her lawyer and appeal against an undesired court-appointed
defence counsel.
Vs.
Legal Aid for children in civil law, family law and administrative law:
Defendant has to file an application and the court hearing the case shall decide to grant legal aid
(fully/partly) or not depending on the applicant’s economic situation.
State Treasury of the respective Federal State will bear legal costs and the attorney fees &
expenses.
No special status/No formal specialisation on representing children in criminal proceedings.
*However the local bar association of Frankfurt recognises their speciality by giving “juvenile
criminal law” an own topic in their search function for a legal representative.
Role and mandate
Same role as for adults.
Role: unilateral interest representative that strengthen the child’s subjective position, especially to
compensate his/her linguistic, intellectual and social inferiority. Furthermore, the lawyer is obliged
to balance the inexperience of the child in court rituals and his/her missing legal knowledge and
he/she has to insist on the adherence of all procedural rules which work in favour of the defendant.
Choice of the lawyer
Yes (CCP): child can choose his/her own lawyer.
Parents can appoint a lawyer of choice for their child (CCP & JCA).
Mandatory (court-appointed) lawyer e.g. when child in custody (JCA).
Specialized training
No
Nb. specialisation in criminal law (120-hours training, theorethical with practical exercises)
includes inter alia the subject of juvenile criminal law.
+ Continuous annually training courses in criminal law (doesn’t have to include juvenile criminal
law).
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Best interest of the child

Relationship lawyer-minor
client

Relationship lawyer parents
Relationship lawyer other professionals

Socio legal defence centres

No: children’s rights’ education at the University. Law students can choose the main focus criminal
law which contains courses on juvenile justice. Topics are history and scope of juvenile justice and
aspects of criminal procedure against minors.
Yes
See role of the lawyer.
Conflict of interest with parents
When they appointed a lawyer but child don’t trust him/her, the court can appoint a public defender
(if the requirements are met). In general, defence is only performed in the best interest of the child
who trusts the lawyer.
First contact
N/A
Communication
Face-to-face, by phone, written correspondence (case-by-case).
Private and confidential.
Meetings
Minor can meet any time with the lawyer of his/her choice.
If minor in (pre-trial) custody: right to speak in private with court-appointed lawyer in separate
rooms + private correspondence.
Change lawyer
Yes
When severe disturbed confidential relationship between lawyer and minor (even under the
mandatory defence regime).
Complaint about the lawyer
Yes
Formal submission to the competent judge who appointed the mandatory defence counsel. If
conditions met, new mandatory lawyer appointed.
Lawyer tries to avoid conflicts with parents when acting in the child’s best interest. He/she seeks
direct contact with parents to improve child’s situation.
The youth court assistance service is in charge of the supervisory, social and care-related aspects
in proceedings before the youth courts.
Training
No: Specialisation in criminal law does not include professional handling between lawyers and
other professionals (e.g. social workers, youth court assistance).
Justice social services
Governmentally consulting assistance centres: inter alia lawyers and legal advisors providing
ad hoc legal advice (only granted to people with low income, incl. children and adolescents) ➔
request for approval to competent local court.
NGO’s:
m Deutscher Kinderschutzbund e.V.;
m Deutsches Kinderhilfswerk e.V..
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